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COURT_OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
farina gfhraur f@a/ Department of Empowerment of Persons with Disabilities (DNyangjan)
lmlfka ma 3}h 3rferafa +iaaa/ Ministry of Social Justice and Empowerment

Tdal/Government of India

Case No. 13228/1011/2022

Complainant:

Shri Alok Kumar.
Rio MIG 77. House of Sidharth Gautam,
Old Subhash Nagar, Bhopal -462023
Email: alokkumar4191@gmail.com

Respondent:

( 1) The Insurance Commissioner (Recruitment).
Employees' State Insurance Corporation (ESIC\
"Panchdccp Bhawan',
Comrade Indrajeet Gupta ClG Marg,
New Delhi-1 10002
Email: comm@esic.nic.in

(2) The Secretarv. r;
Union Public· Service Commission. ,)7>
Dholpur House, Shahjahan Road, {>)
New Delhi-l l 0069
Email: secyoffice-upsc@gov.in

Affected Person: The complainant, a person with 55% Locomotor Disability

I. Gist of Complaint:

1.1 The complainant filed a complaint dated 05.04.2022 regarding non-execution
of proper vacancy roster for candidates with disabilities for recruitment to the post of
Dy. Director in Employees State Insurance Corporatin (ESIC) advertised by UPSC
vide SpeciaJ RecruitmentAdvertisement No.55/2021.

1.2 The complainant submitted that UPSC had advertised 151 vacancy of Dy.
Director in ESIC. Ministry of Labour & employment, vide Special Advertisement
Number 55/2021 wherein only 4 vacancies are reserved for PwD candidates in place
of 6 vacancies (4% of 15 l ). The complainant further submitted that as per Rule 11
of Rights of Persons with Disabilities Rules, 2017, four percent of the total number of
vacancies including vacancies arising in the identified and non-identified posts in the
cadre strength in each group of posts shall be taken into account by the appropriate
Government for the persons with benchmark disabilities. Therefore, six (6) should
have been reserved for the PwD candidates out of 151 vacancies.
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1.3 The complainant prayed that the respondents be directed for proper
implementation of the vacancy roster of PwD candidates so that no injustice be
warranted against them.

2. Submissions made by the Respondents:

2.1 No reply has been received from the Respondent No.1- ESlC despite issue of
final reminder dated 22.06.2022 and lapse of statutory time limit.

2.2 Respondent No.2 - UPSC filed their reply dated 07.06.2022 and inter-alia
submitted that UPSC had received the requisition for 151 posts ofDeputy Director in
ESIC on 03.12.2020 and the same was accepted on n.12.2020. 'lbc lJPSC had
advertised the number of posts and reservation position as per the requisition
received from the Indenting Organization, i.e. ESIC. As per the reservation
requisition received from the Department, out of 151 vacancies. 04 vacancies were
reserved for candidates belonging to Persons with Benchmark Disabilities (PwBD).

2.3 Respondent No.2 further submitted to withdraw the Notice to file comments
issued by this Court, as the issue involved is relating to conduct of the Examination
on the basis of rules notified by the ESIC against the vacancies reported by the ESIC
including the vacancies earmarked under reserved categories; and conduct of such
Examination is strictly in accordance with the Constitutional mandate of the UPSC.

3. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 04.08.2022. The following persons were present during
the hearing:

( 1) Shri Alok Kumar, the complainant in person
(2) Shri Sunil Kumar Gautam. Asst. Director. ESIC for Respondent No.I
(3) None for Respondent No.2

4. Observations and Recommendations:

4.1 Complainant submits that 151 posts ofDeputy Director were advertised by the
Respondent establishment. Only 4 were reserved for Divyangjan, whereas at least
4% vacancies must have been reserved. 4% of 151 is 6, hence at least 6 vacancies
must have been reserved. Further it is submitted thatrelaxation to SC/ST candidates
is given but not to Divyang candidates.

4.2 Respondent refuted the claim by submitting that vacancies advertised in
August 2021 but these vacancies arose in the Respondent establishment before
March 2017 hence the reservation is computed as per 1995 Act and not as per 2016
Act.

(Contd .... Page-3)
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4.3 This Court concludes that contention of the Respondent is absolutely
erroneous. Respondent is bound by the law which is in force on the date of
advertisement. In the present case, the advertisement was issued in August
2021. Law applicable in August 2021 was Rights of Persons with Disabilities Act,
2016. As per this statute, the Respondent was duty bound to reserve at least 4%
vacancies for Divyangjan. Respondent has erred to reply upon previous statute, i.e.
the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, I 995. Respondent should have reserved 6 vacancies instead of 4.

4.4 Hence this Court recommends that whenever vacancies in Direct Recruitment
for the post of Deputy Director win arise in future, Respondent shall reserve 2
vacancies for Divyangjan in addition to vacancies which Respondent is bound to
reserve by statute. Respondent shall also file compliance report of the action taken.

4.5 The case is disposed off accordingly.

i
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Dated: 14.10.2022
(Upma Srivastava)

Commissioner
rsons with Disabilities
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

Re4aninura ugfqrau far/Department of Empowerment of Persons with Disabilities (Divyangjan)
mamfha =ma a#l arferafar +iaera/Ministry of Social Justice and Empowerment

a1d val / Government of India

Case No: 13286/1022/2022

Complainant

Smt. Anjana Kumari V
Scientist D
Central Pollution Control Board
Regional Directorate, Bengaluru-560079
Email: Anjana.cpcb@nic.in
Mobile No: 09916355576

Versus

Respondent

The Chairman
Central Pollution Control Board
Parivesh Bhawan, East Arjun Nagar
Delhi-1 10032
Email: ccb.cpcb@nic.in

GIST OF COMPLAINT

The complainant, a person with 50% Locomotor disability, has filed a complaint dated

08.06.2022 regarding cancellation of her transfer order from Bengaluru to Chennai.

2. The complainant has submitted that she had joined Central Pollution Control Board, Delhi on 11
January 2010 as AEE under the PH quota. and was transferred to Bcngaluru in May, 2013 considering her

proximity to native place in the light of DoPT's order dated 10 May 1990. Now, she was transferred to

Regional Directorate, Chennai vide order dated 30 May 2022 without considering that she is an

employee with disability.

3. The complainant further submitted that she is suffering from spinal dysraphism and getting

reviewed by Neurosurgeon regularly on monthly basis. The Doctor had advised her to minimize field

activities and to avoid long travels. She has stated that considering the geographical jurisdiction of RD,

Chennai extensive travel for long distances is expected, which will have severe impacts on her health.

Further, it will be much difficult for her to continue her follow-up with Doctor, which she has been

following for many years now. She has also submitted that during the past two years, the issue has

aggrieved and as of now her parents are taking care of her, as she requires special care due to her health

condition. Since they are settled in Bengaluru, it is very difficult to move them to Chennai as they are

aged. Moreover, she is having a7-year-old single girl child and her academic year is already going on and

such an untimely transfer will have a significant impact on her studies. It is difficult for her to shift the

entire family from Bengaluru at this point of time. She has requested this Court to reconsider her transfer

order.

4. The matter was taken up with the Respondent vide letter dated 14.06.102

1

? under Section 75 of the

RPwD Act, 2016 followed by reminder dated 04.07.2022. '
1

1 _

#!}<
. .J

sf fa, van{g«@] +van, iz o. ul-2, la-1o, grant, { fecal 11007; ,HE 011-20892364, 20892275
5"' Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275

E-mail: ccpd@ic.in ; Website: www.ccdisabilities.nic.in
(qar mqfqruaar a fag au)au i{a/a in raga fr?)
(Please quote the above file/case number in future correspondence)



5. In response, Administrative Officer (P), Central Pollution Control Board, New Delhi, vide letter

dated 08.07.2022 has submitted that the transfer of the complainant has been made as per D/oP&T's order
and CPCB has not deprived of any rights of person with disabilities. He further submitted that while

joining CPCB, Medical Certificate of fitness was submitted by the complainant issued by Dr. Kantharaj J.

wherein it was mentioned that she was fit and under remarks it was mentioned that she had

Kyphoscolosis, which is not a criteria for her disqualification. The respondent further submitted that the

complainant joined as Assistant Environmental Engineer in CPCB, Delhi on 25.01.2010 and later on

transferred to Regional Directorate CPCB-Bangalore on 16.05.2013 on her personal request considering

DoPT OM dated 10May 1990 and subsequently revised vide OM No. dated 13.03.2022.

6. The latest transfer of the complainant has been made as per DoPT's OM dated 13.03.2022, which

says that "requests from Divyangjan employees for transfer to or near their native places may also be

given preference, covers Divyangjan employees in Groups A, B, C and D. In the instant case, new

Regional Directorate Chennai is the only nearest place from Bangalore as others are located at Lucknow,

Bhopal, Shillong, Chandigarh, Vadodara, Kolkata and Pune.

7. The respondent also submitted that as per complainant's APARs for the period 01.04.2010 to

31.03.2021 under self-assessment she had consistently attended lot of trainings in Bangalore and other

States frequently. Recently the complainant had attended 5 days Training Programme during 18-22 April

2022 in Delhi. They stated that before the transfer of the complainant from Bengaluru to Chennai, she

never made any communication towards any weakness or health problem, but immediately after that she

produced Dr. Arun LNaik Clinical note dated 0 1.06.2022 about her health issue. It has been infonned by

the RD Bengaluru that the complainant had attended the field work. As the CPCB is facing acute

shortage of manpower especially to deal with court cases which are time bound in nature and presently

RD, Chennai is facing this huge problem to meet out the time criteria because of less staff strength.

8. The respondent further submitted that government servant has no vested right to remain posted at

a place of his choice nor can he insist that he must be posted at one place or the other. He is liable to be

transferred in the administrative exigencies from one place to the other. Transfer of an employee is not

only an incident inherent in the terms of appointment but also implicit as an essential condition of service

in the absence of any specific indication to the contrary. No Government can function if the government

servant insists that once appointed or posted in a particular place or position, he should continue in such

place or position as long as he desires. The respondent further submitted that the transfer is made because

of shortage of technical and scientific staff. The respondent is complied the direction issued by the

D/oP&T issued vide order dated 31.03.2014.

9. The complainant has filed the rejoinder vide letter dated 25.07.2022, and reiterated her

submission made in the complaint.

10. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 06.09.2022. The following were present:

i) Smt. Anjana Kumari: Complainant

ii) Shri Sunil Kumar Anand, Central Pollution Control Board: Respondent

Observations /Recommendations:

11. This Court is inundated with the Complaints related to the issue of transfer. Consequently, this

Cou11 has an opportunity to look into the issues and examine the :11gu,t:1filnts and objections filed by the
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Respondents in the past. This Court is seizing this opportunity to delineate laws, guidelines and case

laws relating to the issue of transfer of Divyang employees.

I 2 First legislation which was enacted by the Parliament related to Persons with Disabilities was

Mental Health Act, 1987. The Act contained provisions related to guardianship of Persons with

Intellectual Disabilities. It fell short of addressing issue of discrimination with Persons with Disabilities.

Thereafter in 1995, Parliament enacted The Persons with Disabilities (Equal Opportunities, Protection of

Rights andFull Participation) Act, 1995. The 1995 Act was enacted to fulfil obligations which arose out

of International Instrument. In 1992 Economic and Social Commission for Asia and Pacific Region

adopted Proclamation on the Full and Effective Participation and Equality of People with Disabilities.

India was signatory to the Proclamation and therefore, Act of 1995 was enacted. Some of the Objectives

sought to be achieved by 1995 Act were:

a. To fix responsibility of the state towards protection of rights, provision of medical care,

education, training, employment and rehabilitation of Persons with Disabilities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

13. Thereafter, in year 2006, United Nations General Assembly adopted UN Convention on Rights

of Persons with Disabilities ('CRPD'). India was one of the first countries tosign and ratify the treaty.

With ratification of the CRPD, it became obligation of the state to enact new law in furtherance of the

commitments under CRPD. In 2016, parliament enacted Rights of Persons with Disabilities Act, 2016.

Some of the objectives sought to be achieved by this new Act are

(a) Respect for inherent dignity, individual autonomy including freedom to make one's own

choices and independence of person;

(b) non-discrimination;

(c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part ofhuman

diversity and humanity;

(e) equality ofopportunity;

(f) accessibility;

(g) equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the right of

children with disabilities to preserve their identities.

14. Enacting statute is first step towards achieving the aforesaid objectives. To achieve these

objectives in practical sense, executive formed certain guidelines from time to time relating to different

aspects of employment, for instance, recruitment, nature of duties, work environment, promotion,

transfer etc.

15. Since in this order this Court is concerned with issue of transfer only, hence it is important to list

different types of issues and objections which are raised by the respondent from time to time and

further to mention related provisions and caselaws on the point.
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16. Issues related to transfer and posting to Divyang employees may be divided into three

categories:

a) Posting of Divyang employee at native place,

b) Exemption from routine transfer of Divyang employee,

c) Posting of employee who serves as care giver of Divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

17.

a) ARTICLE 41 of INDIAN CONSTITUTION The state shall make effective provisions for

securing the right to work, to education and to public assistance in cases of unemployment, old age,

sickness and disablement.

b) SECTION 20 (6) OF R.PWD ACT, 2016- Sub Section 5 of Section 20 provides that the

appropriate government may frame policies for posting and transfer of employees with disability.

c) SECTION 20 (2) OF RPWD ACT, 2016- Sub Section 2 of Section 20 lays down that

government establishment shall provide reasonable accommodation, appropriate barrier free and

conducive environment to Divyang employees.

d) O.M. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This O.M. provides

guidelines related to posting of Divyang employees at their native place and exemption of such

employees from routine transfer. This O.M. also provides thatemployees should not even be transferred

on promotion if vacancy exists in the same branch or in the same town. Further, this O.M. provides

that if it is not possible to retain Divyang employee at his place of posting, due to administrative

exigences, even then he must be kept nearest to his original place and in any case he should not be

transferred at far off or remote place of posting.

e) O.M. No. 14017/41/90 dated 10.05,1990 issued by DoP&T -- This O.M. provides that

employees belonging to Group C and D must be posted near to their native place.

f) O.M. No. I4017/16/2002 dated 13.03.2002 issued by DoP&T - This O.M. clarifies rule laid

down in O.M. dated 10.05.1990. The said O.M. laid clown that Government employees belonging to

Group C and Group D must be posted near to their native place O.M. of year 2002 further extended

this rule for employee belonging to Group A and Group 8 as well.

g) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T - This O.M. lays down certain

guidelines for providing facilities to Divyang employees of government establishments. Under heading

·H of the O.M. two guidelines with respect to transferand posting of Divyang employees are laid down.

Firstly, it is laid down that Divyang employees may be exempted from rotational transfer and allowed to

continue in the same job where they would have achieved the desired performance. Secondly, the

O.M. provides that at the time of transfer/promotion, preference in place of posting may be given to the

Persons with Disabilities subject to the administrative constraints.

h) O.M. No. 4201 1/3/2014, dated 06.06.2014 issued by DoP&T - This O.M. is related to posting

of government employees who is care giver of Divyang child. Considering challenges which are faced

by care giver of Divyang child, this O.M. provides that care giver of Divyang child may be exempted

from routine transfer/rotational transfer.
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i) O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T - This O.M. extendedthe scope of

O.M. dated 06.06.2014. This O.M. lays down that government employee who serves as main care giver
of dependant daughter/son/parents/spouse/brother/sister may be exempted from exercise of routine

transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

18. ft is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other

departments of the government framed policies relating to exemption of Divyang employees from

routine transfer and transfer at native place. As rightly laid down in DoP&T O.M. dated 31.03.2014,

focus behind exempting from routine transfer or behind giving preference in transfer and posting is to

provide an environment to D ivyang employee in which he can achieve the desired performance and

where their services can be optimally utilised. Combined reading of all the guidelines further makes it

clear that government's approach on the issue of transfer is progressive and forward looking. In 1990

DoP&T issued O.M. exempting Group C and D Divyang employees from routine transfer. This was

extended to Group A andB Divyang employees in year 2002. Similarly, Ministry of Finance (MoF in

short) created an exception for Divyang employees in year 1988, long before 2016 Act was enacted.

MoF in O.M. dated 15.02.1988 went on to exempt Divyang employees from routine transfer even in case

of promotion of such employee.

19. Even in case of employee who serves as care giver of Divyang dependant, approach is

progressive. Till 2018, care giver of Divyang dependent child was exempted from routine transfer. By

DP&T OM dated 08.10.2018, Divyang dependent spouse/brother/sister/parents were also added.

20. Objective behind exempting care giver must also be understood. DoP&T O.M.dated06.06.2014,

rightly lays down that rehabilitation of Divyang dependant is indispensable process which enables

Divyang person to reach and maintain physical_ sensory, intellectual, psychiatric and social functional

levels. lf care giver ofsuch person would be subjected to routine periodic transfer, it will have adverse

impact on the rehabilitation process of Divyang dependent. lt is certain that it is utmost duty of the

government employee to serve with utmost dedication, however, this fact does not take away his right to

take care of his Divyang dependent. Hence, objective behind DoP&T guidelines is to strike balance

between the two aspects.

OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVIOUS SIMILAR

COMPLAINTS BEFORE THIS COURT AND CASES BEFORE HON BLI HIGA COURTS,

CENTRAL ADMINISTRATIVE TRIBUNALS

21. ISSUE - Exempting Divyang employee from transfer if Service Rules prescribe for mandatory

transfer.

22. A case was filed before Hon'ble Delhi High Court in which Respondent Bank submitted that

Divyang employee cannot be exempted from routine transfer at remote rural branch because as per

Service Rules for promotion every employee has to serve for fixed period at rural branch. ANJU

MEHR_A A__CANARA_BAN]_ y_pc9ggug_judgment dug[5_yy_201

23. Court did not accept the contentions forwarded by the Respondent Bank and held that Divyang

employee must be exempted from routine transfer and posting at rural location. Court relied upon

DoP&T O.M. dated 31.03.2014 and held that Divyang employee must be exempted from routine

transfer. Court also relied upon O.M. No. 69/2018 dated 13.12.2018 issuedby Canara Bank, whereby
T,
l}\>I
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Divyang employees with disability percentage of 65% or above are exempted from mandatory service at

rural location.

24. ISSUE - Since, transfer is an incidence of service should employee follow transfer Orders

without exception?

25. This issue is often raised by the Respondents. Hon'ble Delhi High Court answered this issue in
_LIL__[E[IR_ __NARA_AN__ y_pc_@72@gu judgment_de]95_]1_20929. Court held that

this principle is not applicable in cases pertaining to transfer of Divyang employees. Court held that

when employee is agitating his rights under RPwD Act, 2016 or PwD Act, 1995, principles of general

nature are not applicable in such cases because both Acts are enacted in furtherance of international

commitments and to ensure equal treatment to Persons withDisabilities.

26. ISSUE-Can an employee be exempted if he was intimated about transferable nature of the job

at the stage ofjoining?

27. Respondents often submit that the employee was intimated at the time of initial recruitment

about transferable nature of the job hence, he cannot be exempted from transfer. To support this

contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon 'ble Court in UNION OF

INDLA y.SL ABBAS LAIR LOOS 2444) and in 8. VARDHA RAO v. STATE OF KARNATAKA
Lt[fog scy955y held that transfer is incidence of service and Courts must not interfere in transfer

issues unless such transfer is vitiated by mala fides or is made in violation oftransfer policy.

28. The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHU TRIPATHI_ y_BANK_ g [[[ty y_pg, [A2[7 judgment dated

27O4.2018, hon'ble High Court of Delhi in y_K_ BHASIN_LL[y_[LALK _QE Py11LL_L- LP_Lg

7ygQy5_ judgment dtg[ 3_8_295 and Hon'ble Central Administrative Tribunal in PRADEEP

KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION; OA No 7233/2017, Order
dated 08,02.2018 held that law laid down in S.L__[[!Sad__ __[D[LL [__ is not applicable in

the cases related to transfer of Divyang employees. Courts held that transfer policies framed by various

government establishments are framed to cover normal circumstances. When Divyang employee is

challenging his transfer under RPwD Act, 20 l 6 or PwD Act, 1995 or various guidelines which are

passed from timeto time, such challenge is under special statutes which are enacted in furtherance of

international commitments. Further, Coutts also laid clown that when transfer policy issilent on some

issue, then government establishment is bound to follow statutory provisions and government guidelines
on such issue. Court further laid down that when transfer is not challenged under transfer policy,

government establishment is bound to consider the exclusive/special circumstances prevailing at the

time of effecting the transfer of the government employee.

29. In V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters Court

does not sit as Court of appeal, but Court cannot also lose sight of special legislation, rules and O.Ms.

enacted for Divyangjan because objective of these provisions and O.Ms. is to fulfil the international

commitments and give equal treatment to Persons with Divyangjan.

30. ISSUE - Various O.Ms. related to transfer & posting of Divyang employees are of

recommending nature and are not binding on the government establishments.

JI. Central Administrative Tribunal in PRADEEP KUMAR SRJVASTAYA Case, while relying

upon the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court delivered in

SWARAN SINGH CHAND v. PUNJAB STATE FU-:CTR.ICITY
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executive instructions confer special privileges with respect to special circumstances, such

guidelines will have to be adhered to and followed by the government establishment as a model
employer. Needless to say that all these guidelines are also framed in furtherance of Article 41 of Indian

Constitution.

32. ISSUE In case if employee who is care giver of Divyang dependent is transferred at any

place which has good medical facilities, whether exemption guidelines would not be applicable?

33. O.Ms. dated 06.06.2014 and dated 08.10.2018 and hon'ble CAT Order in PRADEEP KUMAR

SRIVASTAVA provide guiding principles on this issue. In this judgment tribunal analyzed O.M. dated

06.06.2014 and distinguished between 'medical facilities' and 'support system'. In O.M. dated

06.06.2014 and 08.10.2018 availabilityof medical facilities is not the criterion for determining issue of

exemption of transfer. As per the two O.Ms. criterion or point of focus is 'rehabilitation process' of the

Divyang child. Support system and rehabilitation are indispensable process which help Divyang to

maintain physical, psychological and social levels. Support system does not only mean availability of

doctors and medicines, O.M. dated 06.06.2014 provides meaning of 'support system' as a system which

comprises of preferred linguistic zones, school/academic levels, administration, neighbours, tutors,

special educators, friends and medical facilities. It is certain from the plain reading of the

O.M. that medical facilities are just one component of 'support system'. Reason for exempting care

giver of Divyang dependent is to provide conducive and caring environment and not just medical

facilities. Needless to say that when care giver would be subjected to exercise of routine transfer, it will

cause displacement of the Divyang dependent as well. Hence, O.M. provides for exemption from routine

transfer.

34. It is also to be noted that O.M. dated 06.06.20 I 4 has now been replaced by O.M. dated

08.10.2018, however, O.M. of 06.06.2014 is still relevant to understand the reason for exempting care

giver from routine transfer. Moreover, in 08.I0.2018 O.M. criterion for exemption has been kept the

same, i.e. rehabilitation, change is only made in persons who can be considered as 'dependant'.

35. Other provisions which are helpful in understanding the intent of Rights of Persons with

Disabilities Act, 2016 are -:

4. Women and children with disabilities. () The appropriate Government and the local

authorities shall take measures to ensure that the women and children with disabilities enjoy

their rights equally with others. (2) The appropriate Government and local authorities shall

ensure that all children with disabilities shall have right on an equal basis to freely express their

views on all matters affecting them and provide them appropriate support keeping in view their

age and disability."

16. Duty of educational institutions.The appropriate Government and the local authorities

shall endeavour that all educational institutions funded or recognised by them provide inclusive

education to the children with disabilities

24. Social security. (l) The appropriate Government shall within the limit of its economic

capacity and development formulate necessary schemes and programmes to safeguard and

promote the right of persons with disabilities for adequate standard of living to enable them to

live independently or in the community: Provided that the quantum of assistance to the persons

with disabilities under such schemes and programmes shall be at least twenty-five per cent.

higher than the similar schemes applicable to others. (/~/<(\
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27. Rehabilitation. - (1) The appropriate Government and the local authorities shall within

their economic capacity and development, undertake or cause to be undertaken services and
programmes of rehabilitation, particularly in the areas ofhealth, education and employment for

all persons with disabilities.

38. Special provisions for persons with disabilities with high support. - (I) Any person

with benchmark disability, who considers himself to be in need of high support, or any

person or organisation on his or her behalf, may apply to an authority, to be notified by the

appropriate Government, requesting to provide high support.

2(d) - "care-giver" means any person including parents and other family Members who with or

without payment provides care, support or assistance to a person with disability.

36. Intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act. These

provisions makes it clear that legislature intended to provide supporting environment in terms of health,

education, social and psychological support. Hence, O.M. dated 08.10.2018, which provides for

exemption of care giver of Divyang dependent is framed to achieve intentions and objectives of Rights

of Persons with Disabilities Act, 2016 and hence these guidelines are binding on the government

establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DlVYANG

EMPLOYEE

37. Indian Overseas Bank_ y._ The Chief Commissioner [_gy [gr.ons _i]_ Disabilities; t_ii[ Writ

Petiti on_No_[.A[[go[.g;judgment_of Ion 'hlg High_ _aura[ [gigs than_dated 24Q4,2017 Inthis case

Divyang employee of the Bank was initially posted in Jaipur. Later he was promoted and posted to

Mumbai. He approached Chief Commissioner for Persons with Disabilities ('CCPD' in short) for

retention in Jaipur. CCPD by its Order dated 0 I .04.2014 recommended for retention of the employee in

Jaipur. Bank failed to implement the Order of CCPD. Employee approached Hon'ble High Court for

implementation of CCPD Order. Bank challenged CCPD Order and opposed the petition and contended

that promotion policy provides for transfer on promotion of the employees. Court rejected the bank's

contention and held that grievance of Divyang employees must be considered with compassion,

understanding and expediency. Hon'ble Court held that the employee must be retained in .Jaipur branch

even after promotion.

38. Saurendrz l1mar Singh y_ State Bak a[lngi@g AritPt iyin Ng56052013; judg nienL dated

17.01.2014- In this case Petitioner, a Divyang employee of the Respondent bank, was posted in Ranchi.

Thereafter, he was promoted and was posted in Daltonganj, Jharkhand. Petitioner approached hon ble

High Court for quashing of transfer orders and retention in Ranchi. Respondent bank relied upon its

transfer policy and contended that at the time of promotion employees are transferred. Further it was

contended that O.Ms. issued by various ministries and departments are of directory nature and are not

binding. Hon 'ble High Court rejected Respondent hank's contentions and relied upon Ministry of

Finance O.M. dated 15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002. Hon 'ble Court

quashed transfer Orders issued by the Respondent bank and directed for employee's retention in

Ranchi.

PRESENTCASE

39. Complainant submits that she joined respondent establishment on 11.01.2010 as AEE. At the time

of the joining she was posted in Delhi. In May, 2013 she was transferred to Bangalore wl ich is situated

8



near to her home town. By order dated 30.05.2022 she was transferred to Regional Directorate, Chennai.

Grievance of the complainant is that she is suffering from Spinal Disraphisin and doctors have suggested
to minimise field activities and long travelling. She submits that the geographic jurisdiction of Chennai
office is very large because of which extensive long distance travel will have to be done by her hence,

causing her hardship in carrying out day to day activities of office. Further, she submits that in Bangalore

she is residing with her parents who are taking care of her because of her special care needs. Since the

parents are living in the Bangalore and cannot move to Chennai along with her, therefore in Chennai there

wou Id be no one to take care of her special needs.

40. Respondent submits that at the time of joining respondent establishment complainant submitted

medical certificate which declared her medically fit. In 2013 she was transferred to Bangalore on her own

request. At the time of joining she was informed that her job is subject to all India transfer liability, to
which she gave her consent. In 2022 while transferring the complainant to Chennai it was taken care of

that she remains posted near to her hometown. As per APAR, from 01.04.2010 to 31.03.2021 it is evident

that the complainant has constantly attended trainings in Bangalore and in other states frequently.

Respondent further submits that before transfer order dated 30.05.2022, complainant never made any

complaints related to problem in mobility or any other health problem

41. During onl ine hearing the complainant submitted that she is suffering from severe spinal

dysraphism since last 2 years. Further, she submits that she is living with husband and parents in

Bangalore. In Chennai there is no one to take care of her and hence she cannot move to Chennai.

Respondent submitted that complainant's transfer is not routine transfer. Earlier, there was no office in

Chennai and all the functions related to Southern Region were looked after by the Bangalore office.

Thereafter, considering the increasing work load, office was established in Chennai. Respondent

submitted that it is ready to assign desk job to the complainant in Chennai Office. Respondent further

submitted that the complainant was posted in the Bangalore office for 9 continuous years. There are only

two Group A employees, other than the Complainant, who are posted in Bangalore office since last 9

years. One of them will be transferred soon to Chennai office and another will retire soon.

42. This Court concludes that complainant's case can be posted as per OM No. 14017/16/2002 dated

13.03.2002 issued by DoPT. As per the OM, divyang government employees must be posted near to their

native place. Since transfer to Chennai will result in causing linguistic and cultural challenges before the

complainant which will further augment the challenges which are faced by the complainant because of

her disability. Hence, this Court recommends that the complainant shall remain posted in Bangalore

where her native place and caregivers are situated.

43. Respondent shall also file the implementation report of this Recommendation Order within

3 months of the date of this Recommendation failing which, this Court shall presume that the

Respondent has not implemented this Recommendation and the matter shall be reported to the

Parliament.

44. This case is disposed off.

(Upma Srivastava)
Commissioner for

Persons with Disabilities

Dated: 17.10.2022
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COURTOF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

~cllll!Gl-'I -<➔~Rlticfix"I ~/Departm~nt of Empowerment of Persons with Disabilities (Divyangjan)
7alf ia mu 3jh 3nf@)afar riaqz,/Ministry of Social Justice and Empowerment

ld#aR / Government of India

Case No: 13273/1022/2022

Complainant :

Shri Devendra Dinanath Mali
Junior Telecom Officer (Civil)
O/o GMT, BSNL Satara (MH)
HRMS No. 19901759
Mobile No: 0942303311 O
Email: mali3509@gmail.com

Vs

Respondent:

The General Manager
Office of CGMT Maharashtra Telecom Circle
BSNL Complex, Administrative Building
Juhu Road, Santacruz (W), Mumbai-400054
Email: cgm_mah@bsnl.co.in; gmhrmmumbai16@gmail.com

The Manager Director
Bharat Sanchar Nigam Ltd (BSNL)
Harish Chandra Mathur Lane, 2o 1
Janpath, New Delhi- 110001 p>
Email: ddg_sales@bsnl.co.in 
Contact: 011-23322588

Shri Devendra Dinanath Mali, complainant has filed a complaint dated 16.05.2022
regarding exemption from Rotational Transfer on Medical Ground as a Care Giver. The
complainant has submitted that he was working at District Satara as Junior Telecom Officer
(Civil). He had been transferred to Jalgaon SSA in Northern Maharashtra about 600 Kms from
Satara. As per him he is care giver to his mother aged 72 years and a person with Locomotor
Disability. He has requested the CCPD to decide the matter urgently and render him the justice
as he was relieved from Satara and his salary was also stopped intentionally.

2. The matter was taken up with the respondent vide this Court's letter dated 03.06.2022.

3. The respondent vide email dated 02.07.2022 has attached a copy of their reply dated
02.07.2022. The respondent has inter-alia submitted that the complainant was working at Satara
on the post of JTO (Civil) since June, 2013. The said post is classified as Group B and its tenure
at post is 04 years whereas the complainant has served more than 04 years at same station. His

transfer was due since last 04 years as per transfer policy and vigilance guidelines. After mass
VRS under VRS Scheme 2019, there was huge shortage of staff in the Executives in Civil Wing

I

•
I

\ : ,!

posted at same station. Therefore, the complainant was transferred to Jalgaon where there was \

no Executive of Civil in the entire Jalgaon BA including Dhule SSA. zki
sf] ifra, an{rela, aiz ro. fl2, lac-1o. ra1, +{ fc«fl-110075; <,HP: 011-20892364, 20892275

5'" Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275
E-mail: ccpd@aic.in ; Website: www.ccdisabilities.nic.in

(qn Rqr a uaar a fag srhaa vi{a/aha in raza fr@)
(Please quote the above file/case number in future correspondence)

and subsequently BSNL Corporate Office issued the order of required Executives. 01 JTO was
transferred at Satara from Kolhapur. Due to the administrative constraint, 02 JTOs could not be



4. After the recent Inter Circle Transfer vacancies were created at various places. The

willingness of the complainant for posting in Pune vide letter No. Nil dated 10.06.2022 was
received and accordingly, the complainant was transferred to Pune vide Office Order dated
23.06.2022. The complainant has joined at BSNL Civil Division, Pune and his satisfied with his
new posting. He has no grievances regarding the transfer.

5. The complainant vide email dated 08.09.2022 has attached a copy of his letter dated
08.09.2022. The complainant has submitted that his office has considered his request and
transferred him to Pune where he has joined. He is satisfied with his transfer to Pune and has
no grievance regarding his transfer to Pune. He is withdrawing his complaint.

6. In view of the position explained above, no further intervention is required in the matter. The
grievance of the complainant is redressed and the matter is closed.

Dated: 17.10.2022

I /) ~/fir; \_ . -$a-ye tar°
(UPMA SRIVASTAVA)

Commissioner for Persons with Disabilities
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COURTOF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (OIVYANGJAN)

fqoa,,1GFI fi~lf.ttlcf>x01 ~/Department of Empowerment of Persons with Disabilities (Divyangjan)
m7If#a =aura 3 3f@era7Rn iaru/Ministry of Social Justice and Empowerment

~~IGovernment of India

Case No:13285/1022/2022

Complainant:

Shri Shobhit Kumar Shukla
SWOB, Etawah Branch Civil Line
59A4/13, Daboli-II, Kanpur-208022
Mobile No: 08115053522
Email: skshukla.uhi@gmail.com

Vs

Dated 20.10.2022

Respondent

The Chairman/Managingr«or 2393)
Union Bank of India
Human Resource Department, Central Office
239, Union Bank Bhavan, Vidhan Bhavan Marg
Nariman Point Mumbai-400021
E-mail: gm.hrm@unionbankofindia.com

The complainant vide email dated 02.06.2022 has filed a complaint submitting that he is posted at
Etawah Civil Line Branch, Uttar Pradesh. On 01.03.2019 due to an accident he came in the category of
disability and had submitted the copy of the disability certificate in the Bank's Union Parivaar which was
recorded in office record. Along with the disability certificate he had given a representation dated
23.12.2019 for his transfer from Etawah to Kanpur but he has not been transferred so far. He has requested
for his transfer in his home town.

2. The matter was taken up with the respondent vide this Court's letter of even no. dated 14.06.2022
followed by reminder dated 30.06.2022.

3. Dy. General Manager (HR) vide letter dated 06.07.2022 has informed that the complainant bas
been given transfer on bis request to Ramaipur Branch, District Kanpur vide letter dated 30.06.2022 and
has enclosed a copy of bis transfer letter. The respondent has requested for closing the matter.

4. A copy of the respondent's reply was sent to the complainant vide this court's letter dated
12.09.2022 for filing the rejoinder/comments in the matter. No comments have been received from the
complainant in the matter.

5. In view ofthe above, it appears that the complainant's grievance has been redressed and hence, no
further intervention of this court is required in the matter.

6. The case is disposed off. r·,
If, \- •• •. J-_-()
. ·f·· f""') , ( ):f'rJq,r0) cLiv~-
[} lo''

· (Upma Srivastava)
Chief Commissioner/or Persons with Disabilities

I

s? Ge, g·rats{<rt ·qa«, if o. 6ft- 2 , la--1o, gra1, {ff- + 1 0 0 7 5 ; {GIT: 0 1 1 - 2 0 8 9 2 3 6 4 , 2 0 s 9 2 2 7 s

5'" Floor, NISO Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275
E-mail: ccpd@llic.in ; Website: www.ccdisabilities.nic.in

(gut n+farunar a fr auhaa ur{a/#a in 3razz fer@)
(Please quote the above file/case number in future correspondence)
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COURT OF CHIEF COMMISSIONER FOR PERSONSWITH D~SABILITIES (DIVYANGJAN)

farina qrfhraur fquT / Department of Empowerment of Persons with Disabilities (Divyangjan)
amTfGra au al snferafar iiaau/Ministry ofSocial Justice and Empowerment

1l'Ro~/ Govemment of India

Case No. 13240/1092/2022

Complainant:
Shri R. Balasubramanian,
5/83-H-Thrisha Avenue, Kalla Palyam Road
Peedamppalli-PO; Coimbatore-64 1016
Phone: 96290-24145, 98949-66066
Email: balu.valuer@gmail.com

Affected Person: The complainant, a person with 45% Locomotor Disability

Respondent:
The Secretary,
Department ofHeavy Industry,
Ministry ofHeavy Industries and Public Enterprises,
Udyog Bhawan. New Delhi-110001 .Q393
Email: shioff@nic.in;

I. Gist of Complaint:
1.1 'T'he complainant filed a complaint dated 08.04.2022 regarding not issuing
GST Concession Certificate by the Respondent for purchase of a Car - Maruti
Ertiga Petrol/CNG variant.

1.2 The complainant further submitted that the respondent simply told him
that the Car - Maruti Ertiga Petrol/CNG is not eligible for GST exemption as it
exceeds the length 4000 mm and Engine Capacity 1200 cc for Petrol and 1500
cc for diesel as per Order No.12(42)/2015-AEi DATED 24.10.2019 ofMinistry
ofHeavy Industries.

2. Submissions made by the Respondent:
The Respondent filed their reply dated 01.06.2022 and submitted that

GST guidelines dated 24.10.2019, formulated by them are based on stipulations
made in Notification No.14/2019 dated 30.09.2019 issued by Ministry of
Finance. As such, if any modification is to be made in those stipulations, the
same can only be done by Ministry of Finance. However, advice received from
this Court would be forwarded to Ministry of Finance for their consideration of
the matter.

(Contd .... Page-2)

sdi ifra, van{vr&) maa, ifz o. f2, aaz-1o, rar, a{ f4)110075; 4,HI: 011-20892364, 20892275
5" Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(qu nufqq uatar a fag auhaa ur{a/aa in arava fr¢)
(Please quote the above file/case number in future correspondence)
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3. Submissions made in Rejoinder:
The complainant in his rejoinder dated 07.06.2022 simply forwarded the

reply dated 01.06.2022 of the respondent and requested to take necessary action.

4. Observations & Recommendations:

4.1 The issue was taken up with the Respondent and the reply was
received. This Court accepts the reply and appreciates the Respondent for
forwarding the grievance/issue to the Ministry of Finance, which is the
appropriate Ministry to resolve the issue.

4.2 Since, the complainant has not put up any reason for extending the
benefits of the impugned scheme to cars of dimension exceeding 4000 mm
hence this Court will not intervene in the merits of the complaint. Mio Finance,
Department of Revenue has already been recommended to examine the issue
and consider to make modifications in the present scheme, if necessary.

4.3 A copy of this Order be sent to Mio Finance, Department of Revenue.

4.4 Accordingly, the cases are disposed off.

Dated: 26.10.2022
(Upma Srivastava)

Commissioner
for ersons with Disabilities
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COURTOF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

farina qzfhrau R@qa/ Department of Empowerment ofPersons with Disabilities (Divyangjan)
mmrfra =ma 3it 3rfeafa iau/Ministry of Social Justice and Empowerment

-i:mo~ IGovernment of India

Case No. 13036/1011/2021

Complainant:
Ms Reema M,
Rio Maliyakkal House,
Uttapalam, Palakkad District.
Kerala-67910 l; Email: rcemamaliyakkal@gmaiJ.com

Respondents:
(I) 'Ibe Director,

Institute ofBanking Personnel Selection,
90. IBPS House, 90 Feet DP Road,
Near Thakur Polytechnic,Western ExpressHighway,
Kandiwali (East), Mumbai-40000 I;
Email: director@ibps.in

(2)

(3)

The Secretary, ~
Department of Health & Family Welfare. 7)1 l
Ministry of Health & Family Welfare. l?
Government oflndia, Nirman Bhawan,
C Wing. New Delhi- I I 000 I; Email: secyhfw@nic.in

l.Jnder Secretary,
Department ofEmpowerment ofPersons with Disabilities (Divyangjan).
Ministry ofSocial Justice and Empowerment,
5th Floor, B-I, Pt. Deen Dayal Antyodaya Bhawan.
CGO Complex, Lodhi Road! NewDelhi-1 10003:
Email: panda.dk@gov.in

Affected Person: The complainant, a person with 72% Thalassemia Major

1. Gist of Complaint:

I. I The complainant filed a complaint dated 07.12.2021 against non-allocation of
reservation for all 21 categories of Persons with Disabilitis in IBPS recruitment.

1.2 The complainant submitted that IBPS notified for recruitment of 1828 Specialist
Officer Vacancies and invited applications from 03.11.2021 until 23.11.2021. In the
notification. the 21 category of disabilities as mentioned in the Rights of Persons with
Disabilities Act. 2016 IRPwD Act, 20 I 6] were not provided as an option. The
complainant alleged that in this recruitment notification the latest amendments were not
implemented. The complainant prayed as under:

(i) To provide reservation to the 21 disabled categories for the recruitment in IBPS;

(Contd .... Page-2)

s4i ifra, vrnr{rd) maa, fz o. fl--2, lac--1o, ra, { f4)110075, {: 011-20892364, 20892275
5"' Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110775; Tel.: 011-20892364, 20892275

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(qn fa uaar a frg aulaa i{a/ wan srara frd)
(Please quote the above file/case number in future correspondence)



e
V Case No.13036/1011/2022

--2--

(ii) The candidates with disabilities who could not avail the reservation due to the
unavailability of option in the application, may be given a chance to apply for the
recruitment with all the 21 category of disabilities.

(iii) The candidates with disabilities who could not avail the reservation due to the
unavailability of option in the application and had applied in the general category may
be given a chance to edit the application for the recruitment with all the 21 category of
disabilities.

2. Submissions made by the Respondents:

2.1 The Respondent - IBPS filed their reply dated 31.12.2021 and submitted that
they merely conduct the examinations. facilitate the Interviews. publish the result
containing list of successful candidates and their provisional allotments. The final
appointments are made by the participating banks and as such the Respondent has no
role in the final appointments.

2.2 The reservation for Persons with Benchmark Disability (PwBD) candidates is in
accordance with Section 34 of the Rights of Persons with Disabilities Act, 2016
(RPwD) wherein the disabilities are named for which the reservation is provided. The
disability with respect to Blood Disorder (Thalassemia) are enumerated in the list of
disabilities but are excluded under Section 34 as provided in the RPwD Act, 2016.

3. Submissions made in Rejoinder:

No rejoinder was received from the complainant to the reply filed by [BPS.

4. Observation/Recommendations:

4.1 Section 34 of the RPwD Act, 20 I 6 does not provide for reservation in
employment for PwBDs with Blood Disorder disabilities. viz. "haemophilia",
"thalassemia" and "sickle cell disease". In 2019, Hon'ble Supreme Court dismissed a
similar petition on technical grounds. Recently, in April, 2022, Hon 'ble Rajasthan High
Court issued notice to Union of India seeking its reply on this issue, and the matter is
sub-judice before the Hon'ble Rajasthan High Court.

4.2 However, in view of the complaint and the reply filed by the respondent IBPS,
the Ministry of Health & Family Welfare and the Department of Empowerment of
Persons with Disabilities (Divyangjan). Ministry of Social Justice & Empowerment
were impleaded as respondents (No.2 and No.3 respectively) and their views in this
matter were obtained.

4.3 Respondent No.2, in its reply dated 27.06.2022 submitted that Public Health is a
state subject. However, under National Health Mission, Government of India provides
financial support to the States to strengthen their health care systems including system
for handling blood disorders (Thalassemia. Hemophilia and Sickle Cell) based on the
proposals submitted by the State/UT Governments in their annual Programme
Implementation Plans (PIPs). Reservations being / to be provided to Persons with
Disability does not fall under their purview.

(Contd .... Page-3)
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4.4 Respondent No.3 opined that Blood disorder like; Thalassemia, Haemophilia,
Sickle Cell disease: though are specified disabilities as per Schedule to the RPwD Act,
2016. are not covered under Section 34 of the said Act providing for reservation in
jobs. The applicant's case was rightly rejected by the Bank.

4.5 In the light of the facts mentioned above, the repiy filed by the Respondent 1BPS
is satisfactory. Since the matter is already sub-judice before the Hon'ble High Court of
Rajasthan intervention ofthis Court is not warranted in the present case.

4.6 Accordingly the case is disposed off.

Dated: 26.10.2022
(Upma Srivastava)
ChiefCommissioner

for P rsons with Disabilities
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COURTOF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

eains#a zfhrau Rqa/ Department of Empowerment of Persons with Disabilities (Divyangjen)
arm1fhra ma 3th 3rfeanfa +ja1a/Ministry of Social Justice and Empowerment

alal/ Government of India

Case No. 13268/1092/2022

Complainant:
Mr. Tarak Nath Bera,
Clo Mr. Santosh Kumar Bera
VillageBaidiabard, Post Mohadole, PS- Panskura,
District Purba Midnapur-721634 (West Bengal)
Mobile: 9732693996

Dated: 28.10.2022

Respondent:
Divisional Railway Manager,
South Eastern Railway, Kharagpur
ORM Building, P.O.- Kharagpur
District-West Midnapur (West Bengal) Pin - 721301
Email:drm@kgp.railnet.gov.in

Affected Person: The complainant, a person with 40% Speech and Hearing Impairment

1. Gist of Complaint:

The complainant filed a complaint dated 17.03.2022 regarding denial of issuance
of Railway Concessional Pass to a person with 40% Speech and Hearing Impairment
and to take action against the concerned employee working in Department of DRM.
Kharagpur.

2. Submissions made by the Respondent:

The respondent filed a reply dated 12.07.2022 and submitted that as per Railway
Board·s Guideline and Circular No. 04 of 2018 dated 12.01.2018 Deaf and Dumb
concession is entitled by a person with disability of Speech and Hearing (both affection
in same person) with 100% only. So, there is no scoe to issue UID Card (Railway
Concession Pass for journey in trains) against any person with 40% disability.

3. Submissions made in Rejoinder

A copy of the reply filed by the Respondent w.:s forwarded to the complainant
vide letter dated 01.09.2022 for filing rejoinder, but no rejoinder was received from the
complainant.

4. Observation/Recommendations:
4.1 On going through the reply of the respondent this Court observed that there
appears no violation of any provision of the RPwD Act, 2016/Rules 2017 or
Government instructions. Hence, no further intervention is warranted in this matter.

4.2 Accordingly the case is disposed off

(Upma Srivastava)
Chief Commissioner

for ersons with Disabilities

sdi ifra, vrsnr{var&l ma, wife o. ft-2, laz--to, arr, a{ Re4)-110075;{: 011-20892364. 20892275
5" Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(qar Raz ? uaar a fagvar or{ca/a ion srava frd)
(Please quote the above file/case number in future correspondence)
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

Rearina zfhaaur Rqat Department of Empowerment of Persons with Disabilities (Divyangjan)
m7pf#ra =ma 3h 3rferafa jar,/Ministry of Socia l Justice and Empowerment

~~IGovernment of India

Case No. 13263/1040/2022

Complainant:

Shri Amol Subhash Dani,
Rio Building No. A-2. Flat No. 502.
Bhrahma Suncity, Wadgaon Sheri.
Pune- 41 IO 14 (Maharashtra)
Email:dania84@gmail.com: Phone: 9623292102

Respondent:

The Registrar,
Sikkim Manipal University, Distance Education,
Wing, s'"Mile. Tadong, East Sikkim -737I0: [) <7('),, !/:,1
Email: registrar.smu@smu.edu.in \ ?

l. Gist of Complainant:

1. I Shri Amol Subhash Dani, filed a complaint dated 17.05.2022 regarding conducting
online exam especially for him

1.2 The complainant submitted that he is 40% visually impaired person. He had taken
admission for MBA finance distance education mode in 2017. Earlier university was
conducting on line exam at selected locations all over India. Suddenly from 2019 they had
stopped conducting online exams. They told that the exam will be taken in physically
mode. Being visually Impaired person and during this COVID 19 pandemic. He had
requested university to conduct online exam. As be had already completed 2 semesters
only 4" semester theory exam pending.

2. Submissions made by the Respondent:

The respondent had filed their reply dated 13.06.2022 submitted that the subsequent
to the Honble Sikkim High Court its judgment in Writ Petition No 65 of 2016 on
03.01.2022 upholding the validity of Regulation 13(7) of the UGC (Open and Distance
Leaming) Regulations 2017, University Term- End examinations from Spring 2019
session examination (from Feb 2020), are conducted only within the State of Sikkim.

3. Submissions made in Rejoinder:

The complainant filed rejoinder dated 23.06.2022 submitted that special online
exam should be conducted for him being a person with visual impairment.

J
s4i ifra, gr3nr{vr) ma, ii o. uf-2, laev 1o, rar, { f4) 110075; {H: 011-20892364, 20892275

5"' Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275
E-mail: ccpd@nic.in ; Website: www.ccdisabllitles.nic.in

(qar Rqcz a uarar a fag aulaa ur{a/#a Fin srava frd)
(Please quote the above flle/case number in future correspondence)

(Contd .... Page-2)
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4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 06.10.2022. The following persons were present during the
hearing:

(I) Shri Arnot Subhash Dani, the complainant in person
(2) Adv. Aman Ahluwalia, for the respondent

5. Observations & Recommendations:

5.1 Complainant submits that he is person with visual impairment, He submits that
he took admission in MBA finance via distance education mode in 2017. Earlier,
university was conducting online examination on selected location all over India. The
situation was changed in 2019 and now the examination is conducted in Sikkim via
physical mode only. He requests to order the respondent to treat his case as special and
conduct examination through online mode.

5.2 Respondent submits that till March 2019 the examinations used to be conducted
across all over India. Thereafter, in compliance with judgement of High Court of
Sikkim dated 03.01.2022 the examinations have to be conducted within the territorial
jurisdiction of the state of location of the university. Thereafter, similar guidelines were
also issued by UGC. Respondent submits that because of prevalent UGC guidelines.
online examination of the complainant cannot be conducted. However, the case of the
complainant can be considered as a special case and he can be permitted to appear in his
pending papers and late fees will be waived.

5.3 During online hearing respondent informed this Court that it is bound by the
judgement of Hon'ble Sikkim High Court delivered in Writ Petition No. 65 of 2016,
dated 03.01.2020 whereby the Hon'ble High Court upheld the validity of Regulation 13
of UGC (Open and Distance Learning) Regulations 2017. Respondent further informed
that effect of the judgement is that the respondent is bound to conduct examinations
within the state of Sikkim only. Respondent also submitted that the judgement of
Hon 'ble Sikkim High Court has been challenged by Writ Appeal No. 154 of 2021 in
which next date of hearing is 03.11.2022.

5.4 The fact that the respondent has challenged the judgement of Hon'ble Sikkim
High Court establishes that the respondent intends to conduct examination at location
outside State of Sikkim as well. This Court is also inclined to take the similar
view. One of the purposes of pursuing education programmes through distance learning
mode is to avoid challenges of overcoming geographical restrictions while appearing in
examinations. Because of this reason educational course through distance learning are
mostly pursued by professional for purpose of career progression. These reasons
become even more relevant in the case of Divyangjan, who are restricted in overcoming
geographical challenges because of their disability and lack of Divyangjan-friendly
accessible infrastructure in this country. This position is same for Divyangjan with
different nature of disabilities.For instance Divyangjan with visual impairment as well
as Divyangjan with locomotor disability in lower limbs will find it difficult to travel
Cance to appear in examination.

(Contd.... Page-3)
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5.5 However, this Court is constrained to pass recommendations on the merits of
this complaint because this Court cannot interfere when similar issue is pending before
the Hon'ble High Court in appeal.

5.6 Therefore, without touching upon the merits of the present Complaint, this Court
recommends that the respondent can take a sympathetic approach and may file an
application before the Hon'ble Sikkim Court in the pending appeal, requesting the
Hon 'ble Court to consider this case as well as cases of other Divyang candidates as a
special case and may seek relief from the Hon'ble High Court to allow the respondent to
conduct examinations of divyang candidates at different locations outside the State of
Sikkim online examination as well, so that divyang candidates can avoid the problems
of travelling long distance to appear in the examinations.

5.7 Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported to
the Parliament in accordance with Section 78 ofRights of Persons with Disabilities Act,
2016.

5.8 Accordingly the case is disposed off.

Dated: 28.10.2022 st.•••••Chief Commissioner
Persons with Disabilities
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Ramin anfhrau faa/ Department of Empowerment of Persons with Disabilities (Divyangjan)
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1lffi'f~/Government of India

Case No. 13276/1041/2022

Complainant:
Shri Zeeshan Ali.
OTA 29 GM office campus.
Hajipur, Vashali, Bihar -844101
Email: a.zecshan0088@gmail.com

Respondent: .,)S
(I) The Chairman. R)

Staff Selection Commission, Block-12, /'r
CGO Complex. Lodhi Road, New Delhi- I I 0003
Email: enquirysscnr@gmail.com

(2) The Regional Director. -~_ '(
me sse.cert Region. •222?
Kendriya Sadan, 34-A M.G. Road,
Civil Lines, Prayagraj -21100 l
Email: rdcrssc@gmail.com

Affected Person: The complainant, a person with 90% Multiple Disability (LV 75% +
HI 93%)

I. Gist of Complaint:

1. 1 The complainant filed a complaint dated 27.05.2022 regarding non grant of
compensatory time in Tier 1 and Tier 2 of SSC CGL 2020; and in Tier 1 of SSC CGL
2021 conducted by the Staff Selection Commission.

1.2 He submitted that due to his retina problem he need a large magnified font with
black background to read text. As this can't be corrected by any lense/magnifying
glass, therefore. he used senorita 5 HD magnifier as an assistive device to read the text
in accessible format. During the form filling for the competitive exams neither the
needs of Divyangjan candidate to access the exam, like option of choosing/mentioning
assistance required out of a number of assistive devices, mode of exam-online or paper
based, required large font and background of computer display etc. are being asked nor
the required magnified font on the black ground is provided in the CBl's or Paper
Mode exams (except the UPSC, which provides last '6 font size, but not legible,
permitted to use the magnifier). Therefore to access the exam and to be at par to some
possible extent with others, he used to request with a prayer letters for minimum
assistance required in the exams and had prayed to the SSC for the assistance required
- allow to use the magnifier, scribe and compensatory time.

(Contd .... Page-2)
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2. Submissions made by the Respondent:

2.1 'Ille Deputy Director, SSC (CR) filed a reply on affidavit dated 24.06.2022 and
submitted that Shri Zeeshan Ali had mentioned his category as Locomotor disability
(Physical limitation to write examination] under PwD other category in both the
application forms. As per the Notice of the Examination, the candidate was eligible
for getting compensatory time on production of requisite certificate Annexure-1 of
Notice of Examination on the day of examination at the examination center. The
Admit Cards of candidate for both the exams were issued in Locomotor Category for
which candidate was provided Annexure-1 with the admit card. The candidate had
failed to produce the requisite certificate on the day of examination, hence he was not
given compensatory time in the examinations.

3. Submissions made in Rejoinder:

The complainant in rejoinder dated 08.07.2022 submitted that the category of
disability was wrongly mentioned in the Admit Card. He further submitted that he had
opted 'Others' category.

4. Hearing: The case was heard via Video Conferencing by the Commissioner for
Persons with Disabilities on 14.09.2022. The following persons were present during
the hearing:

(I) Shri Zeeshan Ali, the complainant in person

(2) Sri Anuj Jaiswal, Asst. Director; and Sri Ram Sagar, Under Secretary for
the respondent

5., Observations & Recommendations:

5.1 Complainant submitted that he filled up online application form of Combined
Graduation Level Examination 2020 and 2021. He is a person with 'Multiple
Disability' (Visual Impairment- 75% and Hearing impairment - 93%). His grievance
is that at the time of filling of online application form there was no option to apply
under 'Multiple Disability' category, therefore, he chose 'Other' category and because
of which his disability was mentioned as 'Locomotor Disability' in the Admit Card.
He further submitted that on the day of examination in addition to other documents he
was compelled to produce certificate, certifying him as physically limited in writing. If
he would have been allowed to apply under 'Multiple Disability' during filling of
online form, he could have appeared in the examination without producing any
additional document/certificate. Further, he was denied compensatory time during the
examination.

5 .2 Respondent submitted that all the candidates who were seeking compensatory
time were asked to produce certificate, certifying them as physically limited in writing.
Since the Complainant filled his disability as Locomotor Disability and he could not
produce on the day of examination, the certificate of physical limitation in writing
hence, he was not granted compensatory time.

(Contd.... Page-3)
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5.3 During online hearing respondent assured that the application form would be
changed from 2022 onwards and option of multiple disbility will also be available in
the application form from 2023 onwards. This Court cannot interfere in the present
complaint because the incidence raised in the complaint, happened during
examinations conducted in 2020 and 2021 and the subsequent stages of the
examination have already been completed. However, this Court recommends that the
respondent shall change the application form and make the option of multiple
disability available in the form from 2023 onwards. The same was also assured by the
Respondent during online hearing. This Court further recommends that the
Respondent shall assure that all the necessary changes will be made within 6 months
from the date of hearing.

5.4 Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported to
the Parliament in accordance with Section 78 of Rights of Persons with Disabilities
Aet, 2016.

5.5 Accordingly the case is disposed off.

Dated: 31.10.2022
(Upma Srivastava)

ChiefCommissioner
for Persons with Disabilities
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fearinra rrf#au fquT/ Department of Empowerment of Persons with Disabilities (Divyangjan)
mat1fhra ma 3}h 37ferafn +iaa/Ministry of Social Justice and Empowerment

alal/ Government of India

Case No. 13229/1011/2022

The Secretary, Ministry of Labour & Employment,
Shram Shakti Bhawan. Rafi Marg,
New Delhi- I I 0001
Email: secy-labour@nic.in

2)

Complainant:
Shri Sanjeev Kumar
R/o Dove Tower-303. Paramount Golfforeste.
Site-C. Sector-Zeta. Greater Noida-20131 1
Email: rkvasupihu@gmail.com

Affected Person: The complainant a person with 45% Locomotor Disability (One
Leg)

Respondent:
( 1 ) The Secretary,

Union Public Service Commission,
Dholpur House, Shahjahan Road.
New Delhi-110069
Email: secyo1Ticc-upsc@gov.in

o» Director General. 231I
Directorate General of Mines Safety (DGMS).
PO Dhanbad, Dist. Dhanbad. Pin 826001 (Jharkhand)
Email: dg@dgms.gov.in: dgmsindia@gmail.com

1. Gist of Complaint:

I. I The complainant. a person with 45% Locomotor Disability filed a complaint
dated 04.04.2022 regarding discrimination to the rights of Persons with Benchmark
Disabilities (PwBD) and non-implementation of the reservation to the posts identified
for PwBD in the advertisement No.06/2022 published by UPSC for recruitment of
Deputy Director ofMines Safety (Electrical). Sr. No.0 I, Vacancy No.22030601526.

1.2 The complainant, a person with Locomotor Disability (OL). was desirous of
applying to the ibid post of Deputy Director of Mines Safety (Electrical) against the
above recruitment notification and this Court had already granted a similar relief vide
Order dated 12.12.2019 when a vacancy notification of 2018 was challenged by the
present petitioner [Ref. Case No.10495/1011/2018 Shri Sanjeev Kumar Vs UPSC:
and DG Mines Safety].

(Contd .... Page-2)
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1.3 The said post of Electrical Engineer (from junior to the senior ranks) stands
identified for the Locomotor Category (OL) and Hearing Disabilities from Sr. No.362
t0 386 in the list of identified posts published by Govt. of India in 2013. When the
complainant tried to apply for the said post on 27th March. 2022. his online
recruitment application form was not accepted with the following message:

''PwBD Suitability for This Post: SLD-Specific Learning Disability.

Sorry! You are not PwBD suitable for this Post."

1.4 The complainant alleged that despite challenging the earlier notification by the
complainant, the respondents No.2 and No.3 have not implemented the disability
reservation on the said post ever since the commencement of the Rights of Persons
with Disabilities Act, 2016 [RPwD Act, 2016] and issuing instructions by this Court
by Order dated 12.12.2019. The complainant prayed for the following reliefs:

(a) The respondents be directed to recall t'e present notification and re
advertise the posts indicating that the post is identified for Locomotors &
Hearing Handicapped also as per RPWD Act 2016 and is open to all identified
categories of persons with disabilities:

(b) Calculate the backlog of vacancies to be reserved for persons with
disabilities ever since the 3% reservation became applicable under the PWD
Act 1995 (effective Feb 1996) and 4% reservation with effect from April 2017
when the RPWD Act 2016 became effective;

(c) Direct the respondents not to restrict the vacancies only to a certain
category of disabilities, making the objective of the beneficial legislation
redundant but open the posts to all disabilities for whom the post is identified
by Govt. of India i.e. to disability categories of Locomotor (OL), HH also;

(d) Conduct a special recruitment drive to fill up the vacancies so calculated
in the backlog within 6 months:;

(e) Not to adjust persons with disabilities qualifying on their own merit in
the reserved quota for persons with disabilities as it will be against the mandate
of "minimum reservation" making it "maximum reservation":

(f) Implement other provisions of the Rights of Persons with Disabilities
Act, 2016 related to implementation of reservation such as maintenance of
roster, accessibility, publishing equal opportunity policy etc.: and

(g) Such other directions.

2. Submissions made by the Respondent:

2.1 Respondent No. 1- UPSC tiled their reply dated 31.05.2022 and inter-alia
submitted to consider for withdrawal of the Notice issued by this Court as the issue
involved is relating to Directorate General of Mines Safety; and Ministry of Labour
and Employment.

(Contd.... Page-3)
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2.2 Respondent No.2 Mo Labour & Employment vide letter dated O 1.06.2022
has sought l5 days time w.e.f. 12.06.2022 to file their reply. Thereafter, vide letter
dated 29.06.2022. 15 days more time was sought we.f. 27.06.2022. However, no
reply has been found received despite lapse of statutory time period.

2.3 Respondent No.3 DG of Mines Safety filed their reply dated 19.05.2022
and submitted that the Ministry of Social Justice & Empowerment, Department of
Empowerment of Persons with Disabilities, vide OM
N0.34-16/2018-DD.III dated 12.12.2018 had requested to constitute an Expert
Committees for the purpose of identification of posts suitable for all categories of
disabilities under Section 34( I) of RPwD Act. 2016. An Expert Committee was
constituted by DGMS, consisting of Shri K.K. Rao, Director, Department or
Empowerment of Persons with Disabilities (Divyangian) [DEPWD]. The Committee
gave its recommendations for identification of posts suitable for Persons with
Benchmark Disabilities [PwBD]. The said recommendations were approved by the
Competent Authority in the Ministry of Labour & Employment vide Office Order
No.12025/02/2018-lSH-11 dated 12.11.2020. By the said order, for Group'A' posts in
DGMS the 'Specific Learning Disability (SLD)' was identified as suitable category of
PwBD under Section 34 of RPwD Act. 2016 for the post of Deputy Director of Mines
Safety (Electrical). As mentioned in the above Office Order, the functional
requirements for the post of Deputy Director of Mines Safety (Electrical) are sitting.
Standing, Walking, Bending, Lifting, Pulling &Pushing, Seeing, Communication,
Manipulating with Finger, Hearing, Reading & Writing. Therefore, SLD was
identified as suitable category of PwBD under Section 34 of RPwD Act, 20 16 for the
post ofDeputy Director ofMines Safety (Electrical).

2.4 Respondent No.3 further submitted that it was already communicated to this
Court vide letter No.09.03.2022 that the reservation for suitable persons with disability
shall be carried forward in the succeeding recruitment as per DoPT guidelines
No.36035/02/2017 dated 15.01.2018 in consultation with Ministry of Social Justice
and Empowerment and Ministry of Labour and Employment.

3. Submissions made in Rejoinder:

3 .1 The complainant filed Rejoinder dated 24.06.2022 and reiterated his
complaint. However. he added that in the recent List of Identified Posts published by
Govt. of India on 04.01.2021. the said post of Electric3l Engineer (from junior to the
senior ranks) continues to remain identified from Sr. No.339 to 349 for four categories
of persons with disabilities i.e.

(a) Deaf and Hard of Hearing:

(b) One Leg, Dwarf. Acid Attack Victim;

(c) Autism Spectrum Disorder (Mild). Specific Learning Disability and
Mental Illness); and

(d) Multiple Disabilities involving (a) to (c) above.
(Contd .... Page-4)
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The following notes that appear with the above notification of identified posts for
persons with disabilities; provide ample clarification about the settled principles:

"Note 2: The list of posts being notified is only indicative and not an exhaustive
list. If a post is not mentioned in the list. it is not to be construed that it has been
exempted. Central Ministries, Departments, Autonomous Bodies, Public Sector
Undertakings may further supplement the list by adding to the list of posts identified
for respective category of disability.

Note 3: If a post is already held by a person with benchmark disability, it shall
be deemed to have been identified for that category of benchmark disability.

Note 4: If a post is identified in the feeder grade, all the posts in the promotional
grade should also stand identified.

Note 5: If a post having identical nature and place of job with respect to any
identified post the post should be construed to be identified even if the post has a
different nomenclature and/or is placed in a different group.

Note 6: This list will be the principal list in respect of the posts identified
suitable for persons with benchmark disabilities. However, in case a list of post is
separately identified by any Central Government establishment, the list having wider
range of identified categories (i.e. having more sub-categories under each category)
would prevail.

Note 7: In case a post is identified suitable for more than one sub-category
under a broad category, individual Central Ministries or Departments or Public Sector
Undertakings or Autonomous Bodies should conduct recruitment for all the sub
categories and cannot suo-moto choose one particular sub-category for appointment."

3.2 It is amply clear by the Note 2 above that the list of posts notified by Govt. of
India is only indicative and not exhaustive list. The complainant emphasized that
Central Ministries, Departments, Autonomous Bodies and Public Sector Undertakings
may further supplement the list by adding to the list of posts identified for respective
category of disability. The Office Order NoA/12025/02/2018()7)-ISH-Il dated
19.11.2020 issued by the Respondent No.2 on the subjectIdentification of Group 'A'
posts in DGMS for Persons with Disabilities, has. instead of supplementing to the list,
limited the identification of the posts of Dy. Director Mines Safety (Electrical),
(Mining), (Mechanical) and Asst. Director Mines Safety (OH) for only one Category
of disability i.e. SLD. This exercise of identification of jobs in a clandestine way
debars the disability categories of HH, OL and others from even being considered for
the said Group A' posts. As per Note 6. the list of identified categories of jobs and
type of disabilities published by Govt. of India is bound to prevail over the one
published by the impugned Office Order by the Respondents No.2 and Ned. As per
Note 3. if a post is already held by a PBwD. it shall be deemed to have been identified
for that category of benchmark disability. Similar posts of Mines, Safety, Mechanical,
Electrical etc are held by PwBDs in different CPSUs such as Coal India, ONGC etc.

(Contd.... Page-5)
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3.3 The complainant further alleged that the respondent has not calculated the
backlog vacancies to be filled for the said post with effect from February, 1996 till that
day and was in defiance of the beneficial legislation even today.

4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 23.08.2022. The following persons were present during
the hearing:

(1) Shri Subhash Vashistha. Advocate for the complainant

(2) Shri Raj Kumar, Director. Directorate General of Mines Safety & M/o
Labour (Respondent No.3)

(3) Shri Shivkant Kumar. Dy. Secretary, Ministry of Labour (Respondent
No.2)

5. Observations & Recommendations:

5.1 Complaint is related to recruitment of Deputy Director of Mines Safety
(Electrical). Complainant submits that the Respondent has not identified the post of
Deputy Director of Mines Safety (Electrical) for locomotor disability and Hearing
Impairment disability whereas the post of Electrical Engineer stands identified suitable
for Locomotor Disability category and Hearing Impairment category in 2013 Iist.
Complainant further submits that the Respondent has identified this post suitable for
specific learning disability only. Complainant submits that when he tried to apply for
this post he could not fill an application form and received automatic message stating
that disability of the complainant is not identified suitable for Locomotor Disability.

5.2 Complainant further submits that other organisations like Coal India and
ONGC which are involved in mining activities are already providing reservation to
locomotor disability and Hearing Impairment disability category. Further, complainant
submits that by order dated 12.12.2019 CCPD decided a complaint and recommended
the respondent to provide reservation to locomotor category and Hearing Impairment
for the post of Deputy Director of Mines Safety.

5.3 Respondent (Directorate General of Mines Safety) submits that Department of
Empowerment For Persons With Disabilities vide O.M dated 12.12.2018 requested to
Ministries to constituted expert committees for the purpose of identifications of post
for Divyangjan. ln pursuance of the OM an expert committee was constituted.

5.4 After detailed deliberations, it was decided that post of Deputy Director or
Mines Safety (Group A) stands identified for Divyangjan with Specific Learning
Disability. Reason behind the decision was that the functional requirement for the post
are sitting, standing, walking, bending, lifting, pulling, pushing, communications,
manipulations with fingers, hearing, writing and reading. These functional
requirements can be fulfilled by Divyangjan with Specific Learning Disability only
and not by any other category of Divyangian. With respect to previous order of the
CCPD, respondent informed that it has implemented and carried fonvard the vacancies
to subsequent recruitment cycle.

(Contd .... Page-6)
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5.5 Complainant has filed rejoinder and he submitted that the post of Electrical
Engineer is identified suitable for locomotor dis;bility category and Hearing
Impairment category in 2021 list as well.

5.6 Post of Deputy Director Mines (Safety) is not mentioned in 2021 list.
Complainant has rightly submitted that the post of Electrical Engineer is identified
suitable for locomotor disability category and Hearing Impairment category.

5.7 It is also important to note the submission made by the parties during online
hearing. Respondent submitted that respondent establishment, i.e. Directorate General
On Mine Safety cannot be equated with other mining establishments. Difference
between the respondent establishment and other mining establishments lies in nature
of functions performed. The basic function of the respondent establishment is to
conduct inspection of work which is performed by other mining
companies/establishments. Unlike mining establishment, mining of minerals is not the
function of the respondent establishment. Respondent further submitted that all the
posts of Deputy Director in various branches. for instance mining. electrical,
mechanical etc are identified suitable for SLD category only. Respondent submits that
since inspection of other mining establishments is the ::ore function of the respondent
establishment therefore, officers holding the post of Deputy Director have to make
regular visits in mines to inspect working conditions etc of all minors working in the
mines. The nature of inspection work is inherently dangerous and therefore this post
cannot be identified suitable for Divyangjan with locomotor disability or different
other categories of disabilities.

5 .8 During on line hearing complainant emphasised that Divyangjan with locomotor
disability can be appointed on the post of Deputy Director and can be assigned
ofiice/desk job involving administrative functions. instead of inspection work. This
submission was refuted by the respondent who submitted that officers appointed on the
post are not differentiated amongst each other. All the officers who are appointed on
the post of Deputy Director in any discipline ,u-e assigned various kinds of tasks after
primarily inspections.

5.9 Submissions made by both the parties contain merits. On one hand complainant
has appropriately emphasised upon the importance of employment for Divyangjan and
on the other hand respondent seems to be concerned cbout the safety of Divyangjan.
Issue of safety of life of any employee including Divyangjan should be point of
consideration for any employer. Respondent's submission that it cannot be equated
with other mining establishments because of difference in nature of functions
performed is also correct. This court agrees with the respondent that inspection work
cannot be performed by Divyangjan with locomotor disability because inspection
requires continuous visit in mines and hence the job is inherently dangerous.

5. IO Having considered the submissions made by the Respondent, this Court is
inclined to note that concept of 'Reasonable Accommodation· also needs mentioning
in the present set of facts.

(Contd.... Page-7)
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5.11 Concept of Reasonable Accommodation is defined in Section 2(y) of Rights of
Persons with Disabilities Act, 2016. As per provision, it means necessary and
appropriate modification and adjustments, to ensure to Persons with Disabilities the
enjoyment or exercise of rights with others. Further, Section 20(2) makes it positive
obligation of every government establishment to provide 'Reasonable
Accommodation' and appropriate barrier free and conducive environment to divyang
employee.

SECTION 2(y) - "reasonable accommodation" means necessary and
appropriate modification and adjustments. without imposing a disproportionate
or undue burden in a particular case, to ensure to persons with disabilities the
enjoyment or exercise of rights equally with others."

"SECTION 20(2) -Every Government establishment shall provide reasonable
accommodation and appropriate barrier free and conducive environment to
employees with disability."

5.12 This principle is incorporated in RPwD Act, 2016 for effective implementation
of rights recognized or guaranteed by the Act. Concept of 'Reasonable
Accommodation is not new in Indian legal jurisprudence. Hon ble Supreme Court in
JEE.JA GHOSH v. UNION OF INDIA; (2016) 7 SCC 761, noted that a key component
of equality is the principle of reasonable differentiation and specific measures must be
undertaken, recognizing the different needs of persons with disabilities, to pave the
way for substantive equality. Principle of 'Reasonable Accommodation' acknowledges
that in order to rectify the social problem of discrimination with Divyangjan,
affirmative conditions have to be created for facilitating the development of
Divyangjan. This principle is not merely a formality, it is component of duty not to
discriminate with Divyangjan hence the state is bound to provide these facilities to its
Divyangjan. Hon'ble Supreme Court explained this in VIKASIL _KUMAR_ y_ UPSC;
2021 SCC OnLine SC 84.

54. The principle ofreasonable accommodation has found a more expansive
manifestation in the RPwD Act 2016. Section 3 of the RPwD Act 2016 goes
beyond a formal guarantee ofnon-discrimination by casting affirmative duties
and obligations on government to protect the rights recognized in Section 3 by
taking steps to utilize the capacity ofpersons with disabilities "by providing
appropriate environment" Among the obligations which are cast on the
government is the duty to take necessary steps to ensure reasonable
accommodation for persons with disabilities. The concept of reasonable
accommodation in Section 2(y) incorporates making "necessary and
appropriate modification and adjustments" so long as they do not impose a
disproportionate or undue burden in a particular case to ensure lo persons with
disability the enjoyment or exercise of rights equally with others." Equality.
non-discrimination and dignity are the essence of the protective ambit of the
RPwD Act 2016."

5.13 One of the important aims of concept of reasonable accommodation is to find
avenues to provide employment opportunities to Divyangjan by overcoming the
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challenges which are faced by the Divyangjan because of their disability. The aim of
providing reservation to Divyangjan is also same i.e. to accommodate Divyangjan in
overcoming barriers faced by them because of their disability. The aim of issuing list
of identified post is to assist the government establishments in identifying the
categories of disabilities which can be held suitable for various posts. List of identified
posts issued by DEPwD is minimum benchmark. The same gets reflected in Note No.
2.5 and 6 of the notification dated 04.01.2021 issued by DEPwD accompanied the list
of identified posts.

5.14 Importance of providing employment to Divyangjan is that the employment
opens up the avenues for achieving liberty and self-dependency in true sense. For
Divyangjan it is even more important to become self-dependent because it not only
provides economic liberty but it is also essential for overcoming social stigma which is
unfortunately attached with disability in our society. Therefore, it is impertinent to
interpret the concerned rules and the regulations by adopting liberal and inclusive
approach. Exercise of identifications of posts suitable for Divyangjan must not be
exclusion exercise. The aim behind this exercise is to include as many categories of
disabilities as possible. However, some challenges will always remain and will need to
be overcome, as in the present case. It is also pertinent to note that the respondent
establishment applied for exemption, however, it was denied by DEPwD in 2018.
Taking into consideration all the facts and circumstances this court recommends that-:

a. The respondent shall identify post of Deputy Director as suitable for
Divyangjan with locomotor disability and other categories of disabilities and
assign administrative functions to the divyangjan appointed. ln every
organisation some office/desk jobs exists, functions attached to which are of
administrative in nature and which are essential to run office.

b. If there is no possibility at all to assign such administrative functions to
Divyangjan then the Respondent shall make a case for excluding various
categories of Divyangjan and forward the same to Department of
Empowerment of Persons with Disabilities for seeking exemption with respect
to certain categories of Divyangjan. The respondent shall make a case listing all
the reasons for identification and non-identification of posts in respondent
establishment as suitable for different categories ofDivyangjan.

5.15 Accordingly the case is disposed off.

Dated: 31.10.2022
(Upma Srivastava)

Chief Commissioner
ersons with Disabilities
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

2anisa zfhau fqaT / Department of Empowerment of Persons with Disabilities (Divyangjan)
mrmfha ma 3}t 3rf@era7fat +ia1au/Ministry of Social Justice and Empowerment

~~IGovernment of India

Case No. t 1123/1033/2019

Respondents:
(]) Ali Yavar Jung National Institute of

Speech and Hearing Disabilities (Divyangjan) [AYJNISHD],
Through: Director.
K.C. Marg. Bandra Reclamation. Bandra (W).
Mumbai-400050
Email: ajnihh-mum@nic.in

Complainant:
Shri Nitin Kumar.
Village+ Post: Chiraudi.
District-Ghaziabad-20 1102 U.P)
Email: nitinkumarbansal.nkba gmail.com

(2) Department of Empowerment of
Persons with Disabilities (Divyangjan)
Through: Director (DD-II
Ministry of Social Justice & Empowerment.
5" Floor. Block-B-I. II & III.
Pt. Deendayal Antyodaya Bhawan.
Lodhi Road, New Delhi-1 10003
Email: kys.raoL3@nic.in: vikash.prasad@gov.in

l. Gist of Complaint

1.1 Shri Nitin Kumar, a person with 50% Locomotor Disability and student of B.Ed.
Spl.(HI, AYINISHD. Mumbai filed a complaint on 26.04.2019 regarding less payment of
quantum of amount of Post Matric Scholarship made to him. At the time of enrolment he had
deposited Rs.44,240/- but he was given the scholarship Rs.29,700/- only whereas Shri Pankaj
Kumar Verma. his colleague was given Rs.47,640/- who had deposited the fees without
hostel lees.

1.2 The matter was initially taken up with the Director (DD-HID). DEPWD who vide letter
dated 27.05.2019 requested A Y.INISHD. Mumbai to take appropriate action and intimate to
this Oflicc.

1.3 AYINISHD filed their replies dated 12.04.2019 ar! 03.09.2019 and confirmed that
out of 06 students, Shri Pankaj Kumar Shukla and Shri Nitin Kumar, the complainant had
filed their complaints that they had received less amount of scholarship i.e. Rs.29.700/- each
as compared to the fee paid by them i.e. Rs.44,240/- each. AYJNTSHD further submitted that
they had sent a letter to Directorate of Education (Secondary & Higher Secondary
Educatiun). Pune regarding receipt of less amount of fees received through scholarship.

1.4 Thereafter. since no reply/response was received from DEPWD and AY .INlSHD: and
the complainant was pressing hard for disposal or his complaint the case was listed for
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hearing on 30.10.2019 which was rescheduled t0 06.12.2019 and respective Notices of
hearing were issued accordingly.

1 .5 In the meanwhile, DEPWD endorsed to this Office a copy of their letter dated
23.10.2019 addressed to the complainant clarifying that the details of fee amount entered by
the student in the application form of Shri Ni tin Kumar (UP20181900) were as under:

(i) Admission Fee
(ii) Tuition Fee
(iii) Disability allowance
(iv) Maintenance+ book grant

Total

0
13.000
2.000

14.700
29,700

DEPWD further submitted that on the has is of the given details. the student was entitled for
scholarship amount of Rs.29,700/- which had been credited to the complainant's bank
account. The same fee was entered by Shri Pankaj Kumar Shukla which was also paid to
him.

1.6 During the hearing on 06.12.2019, none of the parties appeared and the case was
closed in default on 15.03.2020, in terms ofRule 38(4) of the RPWD Rules, 2017.

1.7 Request of Complainant to Re-open the case:

The complainant has now filed his representation vide email dated 08.03.2021 (to the
reply of DEPWD at Para-5 above) along with the Electronic Receipts of his own fee details
as well as the fee details of his colleague Shri Pankaj Kumar Verma; and has requested to re
open the closed case as he could not appear during the hearing held on 06.12.2019 due to
unavoidable circumstances. Both the Fee details are as under:

1) Fee Details (Shri Nitin Kumar, complainant)
1 Tuition Fee 13000.00
2 Library Fee 4000.00
3 Caution Money Deposit 5000.00
4 Sports & Cultural Fees 400.00
5 Identity Card 50.00
6 Drought Relief Fees 10.00
7 Hostel Charges 18000.00
8 Electricity Charges 3500.00
9 Education Tour 0.00
10 Enrolment Fees 220.00
11 E-Suvidha Charges 50.00
12 PG Registration Fees 0.00
13 Rashtriya Seva Yog 10.00
14 Eligibility Fees 0.00
15 Total 44240.00

2) Fee Details (Shri Pankai Kumar Verma)
1 Tuition Fee 13000.00
2 Library Fee 4000.00
3 Caution Money Deposit 5000.00
4 Sports & Cultural Fees 400.00
5 Identity Card 50.00
6 Drought ReliefFees 10.00
7 Hostel Charges 0.00
8 Electricity Charges 0.00
9 Education Tour 0.00
10 Enrolment Fees 220.00

O/o CCPD- Order -Case No.11123/1033/2019 (Page 2 of3)



__ ,___ ,_
11 E-Suvidha Charges 50.00
12 PG Registration Fees 0.00
13 Rashtriya Seva Yog 10.00
I4 Eligibility Fees 0.00
15 Total 22740.00

·----------

2. Submission made by the Respondent:

2.1 The respondent in their reply dated 05.10.2021 submitted that the Post-matric
Scholarship Scheme under the Scheme of Scholarships for the Students with Disabilities is
implemented through National Scholarship Portal. On National Scholarship Portal.
scholarship amount of the students has been calculated automatically as per the details
entered by the Student.

2.2 Shri Nitin Kumar entered the amount of tuition fee in the application form submitted
on National Scholarship Portal as Rs. 13000/-. Therefore, the details of payment made as per
scheme guidelines to Shri Nitin Kumar is as under:

S.No Component Amount (Rs.)

I. Tuition Fee Rs. 13000/

') Disability allowance Rs. 2000/- p.a
-, Maintenance+ book allowance Rs. 14700/-».

3. Observations & Recommendations:

3.1 Respondent submitted that the calculation was made automatically. Further the
Complainant informs this Court that there is no provision to correct or modify the data which
has already been filled on the portal and duly verified by the institution.

3.2 This Court concludes that the Respondent has not committed any act with objective or
harassing the Complainant. However, this Court recommencis that the Respondent shall make
endeavours to make changes in its software so that the erroneous information submitted on
the portal may be rectified. Such option must be provided to divyang candidates because in
cases of Divyangjan. mistake can happen because of challenges caused by the disability.

Dated: 31.10.2022

O/o CCPD Order - Case No.11123/1033/2019

(lJpma Srivastava)
Chief Commissioner

fr Persons with Disabilities
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COURTOF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

f4ainaa zfhrau f@a/ Department of Empowerment of Persons with Disabilities (Divyangjan)
mar7fGra mu 3i 37ferarfa +iaa/Ministry of Social Justice and Empowerment

'.l'ffiT ~IGovernment of India

Case No. 12969/1011/2021

Complainant:
Shri Saurabh Kumar,
President, Toshiyas,
G8. Nandan Tower, Colony More.
Kankarbagh. Patna-800020 (Bihar)
Email: toshivassaurablicile_mail.com

Respondent:
The Chairman.
Railway Recruitment Cell.
WesterRailway. Parcel Depot. ,u,
Alibhai Premji Marg. Grant Road tas S
Mumbai 400007 H
Email: aporrc@cr.railnet.go_.in

Affected Person: Shri Ashok Kumar, a person with 100% Visual Impairment

1. Gist of Complaint:

The complainant filed a complaint dated 26.10.2021 regarding not calling Shri Ashok
Kumar. a person 100% visual impairment [Roll No.242042080020007 and Regn.
No.2481242113] for document verification and medical examination despite after qualifying
the recruitment examination and securing 52.45178 Marks in the recruitment examination for
Level 1 Post (Group D) conducted by Railway Recruitment Cell. Western Railway Mumbai.
pursuant to Recruitment Advt. No.CEN-02/2018. The cut off was 43 Marks.

2. Submissions made by the Respondent:

2.1 The respondent filed their reply dated 07.12.2021 and submitted that out or the total
4625 vacancies notified, 46 were for VI candidates. Marks obtained in CBT by Shri Ashok
Kumar were 52.45178. The cut off of last VI (Blind) and VI (Low Vision) candidate called for
document verification in Central Railway are 65.09172 and 65.07787 respectively. I fence for
securing less marks than the last candidate called for document verification. Shri Ashok Kumar
had not been called for document verification by Central Railway.

2.2 The respondent also intimated that the candidate Shri Ashok Kumar had applied for
Central Railway and is comparing his marks obtained by him in the CBT with the cut off of
Western Railway. The candidates called for document verification was as per merit and no
injustice was caused to any candidate.

3. Submissions made in Rejoinder:

The reply filed by the respondent was forwarded to the complainant vidc this Court's
letter dated 14.12.202 l for submission of Rejoinder, but no response was found received from
the complainant.
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5., Observation/Recommendations:

· 5.1 Railway Recruitment Board conducted examination and result \-vas declared.
Subsequently. Complainant was declared successful in the examination and was called for
document verification and medical examination. Though, the Complainant"s medical
examination was successful. she was not given appointment letter.

5.2 Respondent submitted that total 4625 vacancies were notified. Out of which 46 were
reserved for the Visually Impaired category. With objective to give adequate representation to
Blind' divyangjan. category of ·Visually Impaired' was further divided into subcategories of
Low Vision and 'Blind'. 15 candidates of 'Blind' category and 31 or 'Low Vision· categories
were called for medical examination in order of merit. Complainant was one of' them. Later
Railway Board realized that if 'Visually Impaired· candidates will be categorized into 'Blind'
and Low Vision' it will cause injustice because actual disability can only be known after
medical examination. Hence, it was decided to create a merit list without making sub categories
of ·Blind' and Low Vision'. Thereafter, merit list of ·Visually Impaired candidates was
created without sub categories or 'Blind' and Low Vision. In new merit list, the Complainant
could not qualify and hence, appointment letter was not issued to him. As per new merit list.
Cut off marks arc 65.07787 ,md Complainant's marks are 64,7591.

5.3 During online hearing. Respondent apprised this Court that all 46 vacancies reserved for
Visually Impaired category have now been filled.

5.4 The issue needs to be examined under Section 34 of Rights or Persons with Disabilities
Act, 20 I 6. This Court concludes that the first merit list of Visually Impaired candidates issued
by the Complainant was wrong and contrary to law. Section 34 of RPwD Act lays down not
less than 4% vacancies shall be reserved and out of which I% shall be reserved for divyangjan
with ·Blindness and Low Vision'. For the purpose of reservation, Section 34 considers sub
categories of 'Blind' and Low Vision as one single category. The provision does not consider
Low Vision' and Blind' as two separate categories. Law does not bifurcate 1% reservation
among Blind and Low Vision categories.

5.5 Respondent. while preparing first merit list or Visually Impaired candidates sub-divided
'Visually Impaired' category into 'Blind' and 'Low Vision· and hence. the Respondent ended
up preparing two separate merit lists. one of Blind category and another of Low Vision
category. The action of the Respondent was not in consonance with Section 34. Respondent
submitted that it was done to give enough representation to Blind candidates.

5.6 Later another merit list of •Visually Impaired' candidates was prepared. without
distinguishing Blind' and Low Vision'. In first merit list Complainant qualified and was
called for medical test. ln second merit list. the Complainant could not be selected. Since the
merit list prepared second time was in consonance with Section 34 of the Act, hence,
intervention of this Court in the present Complaint is not warranted.

5.7 Since a similar issue had been adjudicated recently, no hearing was conducted in this
case and the complaint was disposed off by common recommendations/order.

Dated: 31.10.2022

O/o CCD - Case No. 12969/1011/2021

~l ~.. fji·,1cv:ikl'
(Upma Srivastava)

ChiefCommissioner
for Persons with Disabilities
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

faminua rz#au fq / Department of Empowerment of Persons with Disabilities (Divyangjan)
arm1fGra ma 3ht 3pf@a7fa +jaaa / Ministry of Social Justice and Empowerment

~~IGovernment of India

Case No. 13289/1141/2022

Complainant:
Shri Saurabh Kumar,
Toshiyas Sachiv.
Toshiyas Sanstha G8, Nandan Tower Colony More.
Kankarbagh. Patna-800020 (Bihar)
Email: toshivassaurabb((i)grnai I .com.,

Respondent: ')--
ms sens. Qgt
Railway Board, Ministry or Railway. { ~
Rail Bhawan. Rafi Marg, New Delhi- I 1000
Email: seevrb@rb.railnet.gov.in

1. Gist of Complaint:

The complainant filed a complaint dated 26.05.2022 for taking expeditious
action on the alleged irregularities occurred in allotment of Stall for persons with
disabilities on various Railway Stations in Indian Railways.

2. Submissions made by the Respondent:

2.1 Railway Board filed their reply dated 28.07.2022 and submitted that Ministry of
Railway have issued 'One Station One Product" (OSOP) Policy vide Commercial
Circular No.12 of 2022 dated 20.05.2022. OSOP scheme is an independent scheme
with the objective to promote ·vocal k1r Local' vision of the Government of India.
provide a market for indigenous products and opportunity lo Railway passengers to
experience the rich heritage of India and lo buy local/indigenous products. This
scheme does not envisage to provide direct employment to salesmen, instead aims to
provide opportunities for enhanced livelihood to local artisans, potters.
wcavers/handloom weavers. crattsmcn etc.

2.2 The selection of participants in the OSO is to be done considering that the
benefit of this scheme must reach the marginalized sections i.e. those individuals at the
bottom of the pyramid. The allotment of OSOP outlets at the identified Railway
Stations is to be given to all the applicants who me objectives of the scheme on
rotational basis for a period of 15 days without any discrimination with a nominal
registration fee of Rs. 1.000/-. As such. all divyangjan may also submit their
applications for allotment of 0SOP outlet at Railway Stations identified under OSOP
scheme.

2.3 It has also been informed by the respondent that Ministry of Railways have made
a provision of 2% to Divyangjan in allotrnent of catering units and multi purpose units
vide Catering Policy.2017 and Multi Purpose Stall Policy. 2017.

( (Contd .... Pagc-2)

sf] ifra, van{vu@h ma, if o. fl - 2 , vhae1o, r a 1 , · { fc41ff 075, HIP: 0 1 1 - 2 0 8 9 2 3 6 4 . 2 0 8 9 2 2 7 5

5"' Floor, NISD Building, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel.: 011-20892364, 20892275
E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in

(qqr nRq;uatar # fag aulau wi{a/a in 3raga fra)
(Please quote the above file/case number in future correspondence)



Case No.13289/1141/2022
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3. Submissions made in Rejoinder:

No rejoinder was received from the complaint to the reply filed by the Railway
Board.

4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 14.09.2022. The following persons were present during
the hearing:

(I)

2)(

Shri Saurabh Kumar, the complainant in person
Shri Surnit, Director (Tourism & Catering). for the Respondent

5. Observations & Recommendations:

5.1 Complainant submits that the Respondent has issued 'One Station One
Product' policy. He claims that as per this scheme of the respondent. various stalls will
be allotted on railway stations across country. Further the Complainant submits that
the salesmen will be employed to operate these stalls. Hence. the Complainant claims
that at the time of making appointments of the salesmen, 4% reservation should be
given to divyangjan.

5.2 Respondent submits that One Station One Product' policy was introduced in
May 2022. Objective of this policy is lo promote Vocal for Local' vision of
government of India. Respondent further submits that the scheme aims to provide
opportunity for enhanced livelihood through skill development to local artisans,
potters, craftsmen etc. Through provision of sale outlets at railway stations across the
country, aim is to encourage individuals who are at the bottom of the pyramid, at
marginalized and weaker sections in self-help group. Respondent claims that this
scheme does not envisage lo provide t.lirect employment to salesmen. instead this
policy aims to provide opportunities to marginalized section of the society. Allotment
of the outlets is to be given to all the eligible applicants on rotational basis. Allotment
will be done for maximum I month only for each allottee. All Divyangjan may also
apply for allotment of the outlets.

5.3 This court is satisfied with the reply of the respondent. The impugned policy of
the respondent is not equivalent to filling up of vacancies in respondent establishment.
Therefore, application of Section 33 and 34 of Rights of Persons with Disabilities Act,
2016 does not arise. Intervention of this court is not warranted.

5.4 Accordingly the case is disposed off.

Dated: 31.10.2022

1,
%

(Upma rivastava)
Chief Commissioner

for Persons with Disabilities


